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COVENANT
TO RESTRICT USE OF PROPERTY

Wickes Forest Industries
Elmira, Seclano County, California

This cCovenant and Agreement ("Covenant") is made oan
this__27th day of October |, 1995,'by Collins & Aikman Products
Co. ("Covenantor"), a Delaware corporation, which is the owner of
record of certain real property situated at 147 A Street in the
City of Elmira, County of Solano, State of California, described in
Exhibit "a" attached herete and incorporated herein by +£his
reference ("the Property") and the cCaliforrnia Department of Toxic
Substances contrel {"DTgc"), with reference to the following facts:

A. The Property is the real property known as Wickes Forest
Industries, which has -been--contaminated. - T e e

B. The Property was formerly used as a woed treatment
facility. During the operational years, wood was treated with
preservative solutions containing arsenic, chromium, and copper.
These metals have contaminated the soils. Arsenic is highly toxic
by ingestion and inhalation and is a known carcinocgen. Higher
concentrations of copper can be toxic to humans, and aquatic life
is sensitive to lower concentrations. The soils at the site exceed
local background concentrations for these metals. Ccertain of the
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soils have been Jleft in place, and an asphalt cap has been
constructed over the site to prevent direct human exposure and
migration of the contamination,

C. Covenantor desires and intends that in order to protect
the present or future public health and safety, ard the
environment, the Property shall be used in such a manner as to
avoid any potential harm to persons or property which may result
from contamination in place underneath the Property.

ARTICLE I
GENERAL PROVISIONS

1.01 Provisions To Run With The Land. This Covenant sets
forth protective provisions, covenants, vrestrictions, and
conditions, (collectively referred to as "Restrictions"), upon the
Property and subject to which the Property shall be improved, held,
used, occupied, leased, sold, hypothecated, encumbered, and/or
conveyed. Each and all of the Restrictions shall run with the land
and pass with each and every portion of the Property, and shall
apply to and bind the respective successors in interest thereof.
Each and all of the Restrictions are imposed upon the entire
Property unless expressly stated as applicable to a specific
portion of the Property. Each and all of the Restrictions are
imposed pursuant to Sections 25355.5 and 25356.1 of the California
Health and Safety Code (H&SC) and run with the land pursuant to
Section 25230(a) (1) of the cCalifornia H&SC. Each and all of the
Restrictions are enforceable by DTSC and its successor agencies, if

1.02 Concurrence of Owners Presumed. All purchasers, lessees,
or possessors of the Property shall be deemed by their purchase,
leasing, or possession of such Property, to be in accord with the
foregoing and to agree for and amonyg themselves, their heirs,
successors and assignees, and the agents, employees, and lessees of
such owners, heirs, successors, and assignees, that their
interests in the Property will be subject to the Restrictions
contained herein. ‘
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1.03 Incorporation Into Deeds and Leases. Covenantor desires

and covenants, and all purchasers, lessees or possessors shall be
 deemed to have covenanted, that the Restrictions set out herein
shall be incorporated by reference in each and all deeds and leases

of the Property.

ARTICLE II
. DEFINITIONS

2.01 DISC. "DTSC" shall mean the california Department of
Toxic Substances Control and shall include its successor agencies,
if any.

2.02 Improvements. "Improvements" shall mean all buildings,
structures, roads, driveways, regrading, landscaping, bodies of
water, park and playground improvements, and paved parking areas,
constructed or placed upon any portion of the Property.

2.03 Ocgupants. ttoccupants® shall mean those persons
entitled by ownership, leasehold, or other legal relationship to
the exclusive right to occupy any portion of the Froperty.

2.04 Quner. "owner" shall mean the Covenantor, its
successors in interest, and their successors in interest, including
heirs, and assigns, who at any time hold title to all or any
portion of the Property.

2.05 "Final Cap" shall mean the combination of materials that
covers the site to reduce infiltration of surface water and limit

human exposure to contaminated soil.
2.08 "Excavatlon® shall mean the excavation of soil below the

final cap that covers the Property.
-9-07 “Hazardous materials'shall have the meaning set-forth-in-
california Code of Regulations, Title 22, Section 66260.10.

ARTICLE III
DEVELOPMENT, USE, AND CONVEYANCE OF THE PROPERTY
3.01 Restrictjons on Use. Every Owner and Occupant promises to
restrict the use of the Property described in Exhibit "A" as

follows:




(A) The Property at 147 A Street shall not be used for residences,
hospitals, schools for persons under age 21, day-care centers or
any permanently occupied human habitation, including hotels or
motels which are used as a permanent residence by employees,
without the prior written approval of DTSC.

{B} Except as specified in subsection (D), no use of the Property
shall disturb the integrity of the final cap over the Property as
described in Exhibit "A®, unless the Covenantor, owner, occupant or
lessee can demonstrate to DTSC that the disturbance of the final
cap is necessary to the proposed use of the Pfoperty and will not
increase to an unacceptable level any potential reasonable hazard
to the public health and safety or the environment, or is necessary
to reduce an imminent threat to the public health and safety or the
environment, and DTSC approves such a use in writing.

(C) The Covenantor, owner, occupant, or lessee may obtain DTSC
approvals as provided in subsection (A) and (B) of this paragraph
without instituting the variance provisions of Section 4.01.

{D} The final cap may pe disturbed for the purpose of performing
emergency repairs, routine periodic maintenance or planned
construction, if the final cap is restored to its original
condition upon completion of such work. The Covenantor shall

notify DTSC of emergency repairs, or planned construction on the
property where the final cap has been disturbed not later than two
business days after such repairs are begun. Upon completion of the
emergency repairs or planned construction, the owner o occupant
shall provide DTSC with all documentation reguested by DTSC to
establish_ that the final cap has been restored to an equivalent

o

condition.

3.02 Conveyvance of Property. The Owner or oyners and the
Occupants shall provide a thirty (30) day advance notice to DTSC of

any sale, lease, or other conveyance of the Property or an interest
in the Property to a third person. DTSC shall not, by reason of
this Covenant, have authority to approve, disapprove, or otherwise
affect any sale, lease, or cther conveyance of the Property or any




interest in it except as otherwise provided by law or by reason of

this Covenant.

3.03 Enforcement. Failure of an Owner to comply with any of
the requirements, as set forth in Paragraph 3.01, shall be grounds
for DTSC, by reason of this Covenant, to have the authority to
require that the Owner modify or Tremove any Improvements
constructed in violation of that paragraph. Violation of the
Covenant shall be grounds for DISC to file an action against the
owner as provided by law, including but not limited to the
provisions of Chapter 6.5 and 6.8, Division 20 of the HE&SC.

3.04 Notice in Agreements. The Covenantor shall provide a
notice to all Owners and Occupants that shall accompany all
purchase, lease, sublease, or rental agreements relating to the
property by supplying a copy of this Agreement. In this way all
Owners and Occupants shall be aware of the following statement:

"The land described herein contains hazardous substances.
such condition renders the 1and and the owner, lessee, Or
other possessor of the land subject to reguirements,
restrictions, provisions, and liabilities contained in
Chapter 6.5 and Chapter 6.8 of Division 20 of the Health
and Safety Code. This statement is not a declaration
that a hazard exists."

ARTICLE 1V
VARIANCE AND TERMINATION
4.01
consént ofvthe Owner, any Occupaﬁt of the Property or a p6§EL&?
thereof may apply to DTSC for a written variance from the
provisions of this Ccovenant. Such application shall be made in
accordance with Section 25233 of the california H&SC.

4,02 Termipation. Any Owner or, subject to the prior written
consent of the Owner, an Occupant of the Property or a portion
thereof may apply to DTSC for a termination of the Restrictions as
they apply to all or any portion of the Property. Such application

variance. Any Owner or, subject to the prior written
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shall be made in accordance with Section 25234 of the california
H&SC,
4.03 Term. Unless terminated in accordance with paragraph

4.02 above, by law or otherwise, this Covenant shall continue in
effect in perpetuity.

ARTICLE V
MISCELLANEQUS

5.01 No Dedication Intended. Nothing set forth herein shall
be construed to be a glft or dedication, or offer of a gift or
dedication, of the Property to the general public or for any
purposes whatsoever.

5.02 Notices. Whenever any person gives or serves any notice,
demand, or other communication with respect to this covenant, each

such notice, demand, or other communication shall be in writing and
shall be deemed effective (1) when delivered, if personally
delivered to the person being served or to an officer of a
corporate party being served, or (2) three business days after
deposit in the mail if mailed by United States mail, postage paid,

certified, return receipt requested to the record Owner. Notices
shall be sent to:

Collins & Aikman Products Co
Real Estate bDepartment

701 McCullough Drive

Post Office Box 32665
Charlotte, North Carolina 28232
Attention: Bettie Coltrane
(704) 548-2369

{704) 548-2300 FAX

B a0 7; S e e

Collins & Aikman Products Co.
Legal Department

Post Office Box 32665
charlotte, North Carolina 28232
Attention: John B, Orgain

(704) 548-2353

{704) 548-2010 FAX

ok e e <A A e

?

¢ oo PP ~aesif i o bt uEide et Lane,

Y
.
P

.
- -
et A o e B apa £ Ve e

.

e

¥

L)

.

ool

.
frciob




In every case, a copy shall be sent to:

Department of Toxlic Substances Contrel
Attention: James L. Tisovold

Region 1

Acting Chief

central california Site #Mitigation Branch
10151 Croydon Way, Suite 3

sacramento, California 95827

(916) 255-3545

(916) 255-3697 FAX

5.03 Partial Invalidity. If any poxtion of the
Restrictions or terms set forth herein are determined to be invalid
for any reason, the remaining portions shall remain in full force
and effect as if such portion had not been included herein.

5.04 Article Headings. Headings at the beginning of each
numbered article of this Covenant are solely for the convenience of
the parties and are not a part of this Covenant.

5.05 Recordation. This instrument shall be executed by the
Covenantor, and by the Director, cCalifornia Department of Toxic
substances Control. This instrument shall be recorded by the
Covenantor in the County of Solano within fourteen (14) days after
the date of execution by both parties in accordance with the
recording requirements of the california H&SC, Section 25230.

IN WITNESS WHEREOF,the parties execute this Covenant as of the
date firet zset forth zbove.

rdate L1171 -l il S

Covenantor: Colling & Aikman Products Co.
By: (ﬁ:‘qﬁw
‘»Titles”-“w~*"~¥Z;Sem\¢t_ éﬁ;f%@ o e T T
Date: Ascasl 28 1995

DEPARTMENT-OF TOXIC SUBSTANCES CONTROL
By: %wﬂ cf)@ m/ﬂg

Title: C/ A("‘l({)ﬁfﬁ‘nﬁ/ (hrf
Date: \Mj IS’_I'Y‘\
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' | EXHIBIT “A®

~he following dazgribed parvals of land aze Jocated-vithin the County of
Solano, Stats of California..

PARCEL ONE

Boginning at tha scutheast corner of the Northwost Ona Quartar of Section
Ninetoon {19} Townahip Six. (6} Korth Ranga. Caue {1) Eant, Hount Dlablo
Baso and Moridian; ‘running theaoe Borth aleng thw Quartsr Saction ling
to tlis Southeasterly boundary bf tho right of way of the Southera Paclfle
Railvoad: thance Seuthwestarly along the scuthoasterly lina of tha right
of way of ths Southarn Praific Rallrcad Company to .tha, Quarter facrion
1ine.runaing Fast and Hest through said Saotion Nincteou {15} 1 thonda
pagt and plong eaid {uartar Scarien lina to the placs af baginning.
EXCTITING THEREPROM, however, all that certain xonl proparty ad coavaysd
Ly Elearor 3. Allison to Boutharn paoifia Rallrozd Company, & corporation,
by Dood datod Mzy 10th, 1916, and racorded May 23rd, 3916 in Lihar 326"
of Danda, Pago 104, thereof, and described an follows: Beglnning st the
point of intersoction of tha Southoastorly right of way lins of the
Southern Pagific Railroad Company's railrosd (as it now axists zoross

.said Northwont Quartor of Bection 19) with tha cast iina of the Bortiwast

Quartar of Section 19, Tounship 6 Lorth Range 1 Eaug, Fount Dizblo Eese
and Harddiany thonco Southwosterly aloag sald gouthoasterly right of way
1ino of ths Southern Pacific Rallyoad Company, & digtonce of 506 fset to
a point; thenoe at x right angle Southanaterly 15 feet ta a polnt;
thonte AT & right angle Northoasterly parzllel to sald xight of way llne
265 foar &5 & point; thance at a right angla Southonntorly 15 feat to 2
point; thence at a right anglo Northenstarly parallel to szid right of
vay iing 200 Zast to a pointy thence at a right angls Forthossterly
parallel to said right of way 1ina 200 fset to a point on the east ling

of s3id Northwest Quartar of Section 19) thonce Sorth along sald Zaat

1ine of -the Fortlmwat Quart§r of Sevtd o~ 197 4 distance of 50.7 feat to
tha point of beginning.

PARCEL THO

Boginning at the intersection of tha northarly line of Bwards Streat
and the westarly line of "A" Streat oxtended northerly; thenos running
wazterly asd along thé northarly line of Ednmrds Streat, Ooe Rundred
Porty (140) feat, rors ox lass, to tha intarsegtioca o tha sastorly lins
of the right of way of tho Bouthera Paoifioc Failyesd Compaay) thonco
Norcharly and along the sasterly line of the right of way of the Southern
pacific Rallrcad Coupany, Cne Bundred Ninety-Ons (191) feat nore ox lass
to tha scutherly ilne of County Foad Humber Tvo Hundrod Forty-Six {246}
sometines also known as Ninghampton Strest; thence Eastarly and alongy

Canars
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" oxdar No. 40969

Bxhibit "AY Cont'd. (Parcal Two)

tha poutharly line of County Rogd Mumber 246, to tho interzootion of tha
vostarly lina of a ntrest, oxtonded Northarly; thange Youtherly and
along tha westarly line of a stxreat, extondod, Northorly to tha northarly
lino of Rdwards Stroot and the place of boginning, All as said atrants
hersin roferred to ara laid down and dopignnted on that cortain map
aentitled: "PLAN CF RESURVEY OF PORTION OF VACA BTATICN, PROPERTY OF

2, H. C. FARMSR, BITUATED OX SOUTH WEST ONE QUARTER (S.W. 1/4) Q¥ SECTION

=
\
S
{

o

s

o,

NINBTEEN (19) TCWNSHIP VI NORTA RANGE 1 EAST SOLANG COUNTY," murvaysd by
Deputy County Suxveyor, April 8th, 1870 and nov appaaring
wsh 1" of Maps, Page 44 tharsof, Solaso County Reoords,

PARCEL THRER ' .

Baglinning at tha point of intersaction of tha vostsrly lins of "A*
Streot, extended Northoerly, and thu northeriy line of County Road Mumber
246 {Noldaner Road, formerly ehown as Binghampton gtraot) in Blmira
Townzite, Solano County, California, whinh point haars Worth 0* 237 0g-
* Wost, 30 foot and Bouth 89 X301 pHgn Heat, 397.80 feat from tha moutheast
EO;HQ: of the Homt OM"M of Somoﬂ 19| NH. RIJ' R.D.B. & H-’
thance. frcm sald point of boginning, along the northorly line of the
aforementioned Binghampton Strest South gg* 55! 08" wast, 171.67 fmat to
the eastarly right~ofeway 1ling of tha Southers Pagifio Railroad; thance
along safd angtarly rightsof-say line South J4¢ 52" S1"™ wast, 72.21 faok
to tha southarly line of said Biaghampton Etroet; thancs, tlong gaid
southarly lins, Koxth 83% 5%' OB~ Zagt, 171,67 feoét to the westerly line
of tha aforemanticasd "2" Sergat; thenss alony the prolongation of sald
wostarly lina of "A" Strset, North 14¢ 52! 51" East, 73.‘21 fost o the

polnt of boginntng, - .
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State of C AL/ <2 Asr 4
County of SHAC A #rns 70

On Ty VZn /250 before me, _ Jdrl)  thse Seis

DATE NAME, TITLE OF GFFICER « E.G., JaHE DOE, NOTARY PUBLIG™
personally appeared __(F#twre™S 7708 V0L L
HAMEIS) OF SIGNEA(S)
[ personally known to me - OR - Rproved to me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are
subscribad to the within instrument and ac-
knowledged to me that he/shefthey executed

3

) COMM.#1040851 @ the same in his/her/their authorized
2| Notary Public-Californls 3 capacity(ies), and that by his/her/their
M?&%”E?ﬁﬁ?mng signature(s) on the instrument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the instrument.

o J i
SIGNATURZC W

Ee———esrsesssssssneyn ) PTIONA L s

Though the data below is not required by law, it may prove valuable to persons selying on the document and coutd prevent
traudulent realtachment of this form,

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT

L} inpivipuaL
CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT

TITLELS)

OO partvems)~ - - FFommes
['1 cenenaL

L1 ATTORMEY-IN-FACT NUMBER UF PAGES

L1 TrusTEE(S)

[ ] GUABDIAN/CONSERVATOR

O orHer:

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY{IES)




STATE OF NORTH CARCLINA

COUNTY OF MECKLENBURG

On August 28, 1995, betore me the undersigned, a Notary
Public in and for said state, personally appeared John B, Orgain,
IV, personally known to me or proved to me on the basis of
satisfactory evidence to be the person whe executed the within

instrument as Senior Counsel of Collins & Aikman Products Co., the

corporation that executed the within instrument, and acknowledged

to me that such corporation executed the same pursuant to its
bylaws or a resclution of its Board of Directors.

WITNESS my hand and official seal.

\Fea) . lon)

Notary Public in and for said County
and State
MY COMMISSION EXPIRES JANUARY 31, 1998

. LR MY BT




